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WHY THE UNITED STATES OBSTRUCTS 
INTERNATIONAL ARBITRATION. 



BY EDWARD L. ANDREWS. 



The United States has a peculiar interest in the progress of 
International Arbitration. As a great commercial country, we 
are burdened with our own subjects of controversy with foreign 
Governments. But, in addition, we are encumbered with the 
numerous and harassing complications due to our tutelary rela- 
tion towards other American republics. In recent years and on 
several occasions, these various interests and relations have nearly 
brought us to the point of undiplomatic combustion. Therefore, 
as a nation which is normally pacific, we are in many directions 
interested in substituting for the arbitrament of war the system 
of adjudicating disputes among states through some international 
tribunal. That being the case, it has been a matter of some sur- 
prise that the Secretary of State has not recently arrayed our 
Government as an adherent to an international principle of arbi- 
tration in respect to contract claims by and against our bodies 
politic. But the reasons for this reserved attitude will be ap- 
parent to any one who examines the whole situation. 

The most important topics of ordinary international conten- 
tion, among European and American Governments, relate to torts 
against their respective citizens and public contracts with those 
citizens. And in reference to both classes of frictional incidence, 
the European nations are generally the creditors or the complain- 
ants. In view of the support given to the Calvo doctrine by the 
South-American States, at the recent Pan-American Conference, 
it seems that most of them are willing to submit to the Hague 
Tribunal disputes arising out of contract. While the United 
States, as a party to the recent Conference, has agreed to a tenta- 
tive reference to The Hague, there are some latent obstacles to our 
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adoption of this ideal method of international satisfaction, in 
regard to contracts with our State Governments, as well as torts 
against foreign subjects by our citizens. 

It is plain that, if we advocate the incorporation of the remedy 
by arbitration into the public law of nations, that remedy must 
be reciprocal. If the United Kingdom should bind itself by treaty 
to abide by the decision of arbitrators upon contract claims by 
our citizens against England or Canada, the United States must 
bind itself to satisfy the awards of the Hague officials in the case 
of similar British claims against our Governments. Or, if we de- 
sire to extend the scope of the subject-matter of arbitration so 
as to include tortious acts, we would be naturally compelled to 
respond to Italy, or mayhap to China, for assaults upon or in- 
juries to their subjects residing in this country. 

These conditions conflict with some peculiarities of our present 
Federal system. This conflict would not have been involved if 
our governmental system had been allowed to remain as originally 
constituted; it is the result of changes brought about in the Con- 
stitution through popular impulse. The framers of the national 
Constitution established an adequate and ingenuous system for 
satisfying international justice. By the terms of that instrument, 
the humblest subject of the King of England, or the pettiest citi- 
zen of the republic of Switzerland, could arraign the State of 
New York before the Supreme Court of the United States. And 
the Constitutional Convention went further on this path of amity 
and redress ; it opened our highest Court to any foreign State that 
had a grievance against any State in the Union. With reference 
to the General Government, there was also a provision for juris- 
diction by the Supreme Court, leaving to Congress its detailed 
arrangement. Was not this system a splendid contribution by the 
men of 1789 to the cause of international justice? For the first 
time in history, a nation 'said in its fundamental law that its 
tribunals should be open to the foreign world, collectively and 
individually, against its own bodies politic, National and State. 

Such was the pristine jurisprudence which the Courts of the 
Union proceeded to administer. An incident of this judicial ad- 
ministration deserves special mention because it contributed to 
bring about momentous changes. Among the suits brought under 
these comprehensive provisions of the Constitution, was an action 
instituted against the State of Jf a§sachusettB by a noted family 
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of United Empire Loyalists, appropriately named Vassall. It 
was founded on the treaty of peace with George III, which pro- 
vided compensation for the property of Tories under sequestration 
by the newly inducted authorities. In view of this treaty, and of 
other conventions which we had made with European nations dur- 
ing the Revolution, the Constitution includes under its protection, 
and within the competence of the Federal Courts, cases in law and 
equity "arising under treaties made, or which shall be made, 
under the authority of the United States." And so it was that the 
Vaesalls instituted their proceedings, and other well-known litiga- 
tions arose and were pending in due course before the United 
States Judges, culminating in the Chisholm decision, which 
affirmed the judicial power over the States. At this time the 
Constitution had barely been adopted. Particularism was ram- 
pant both North and East, and to some extent in the South; and 
it so happened that it found its first utterance in connection with 
this subject of the suability of States. Was this the nature of the 
Federal Government that these States had been induced to enter ? 
Was it not enough that they had fought the greatest of then known 
empires ; that they were poor and proud ; and that it was beneath 
their dignity to be " hauled up " before these newfangled United 
States Courts? And for whom? A set of pesky and obnoxious 
monarchists. Why not confiscate their property and take the 
fee from their innocent heirs? It was true that our own im- 
provement on the law of the Mother Country condemned attainder 
of blood. It was true that the Federal charter confirmed and pro- 
tected these rights of loyal colonials, which treaties had secured. 
But who would speak for the Tories? They were the American 
Emigres. They had plotted against us and fought us, and had 
then been deported. They were Emigres and Vendeans in one. 

In this way it came about that the great cause of American 
justice was vitiated by prejudice, and the meanest kind of prej- 
udice^ — that which affected the pocket. From this impetus, the 
deep and broad foundations of Irnmane jurisprudence, on which 
the Federal judicial structure had been reared, received their 
first blow. Ten amendments had recently been adopted by the 
States. The Federal feeling was lukewarm, where it was not non- 
existent. When the Supreme Court said to the States that they 
must paj r , the agitators retorted that the Supreme Court should 
not have power to make them pay. But the resultant Eleventh 
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Amendment was not embodied in any such frank and courageous 
language. A paltry device was resorted to. The amendment de- 
clares that " the judicial power of the United States shall not be 
construed to extend to any suit in law or equity, commenced or 
prosecuted against one of the United States by citizens of another 
State, or by citizens or subjects of any foreign State." It was 
pretended that the "Federalist" had led the provincials to be- 
lieve that the Constitution did not mean that they could be made 
to fulfil their public liabilities. Asa matter of fact, a note to an 
old and authorized edition of the " Federalist " called attention 
to the analogy of the jurisdiction of the Imperial Chamber of 
Germany, which had cognizance of reclamations by a subject of 
one German Government against the Prince of another State; 
indicating this power as the model for our Judiciary Article. But 
the suggested subterfuge of the amenders was adopted. The 
theory was incorporated in the amended Constitution that the 
States were the victims of a judicial construction of the Constitu- 
tion whereby they were bound to perform their legal duties. 
Hence we have a hypocritical formula introduced into the Con- 
stitution of the United States, directing that it shall not be con- 
strued in a certain way. 

A few words more to illustrate the purely personal nature of 
the popular vote for the Amendment. Congress had arranged to 
pay the Eevolutionary paper of the several States, and their finan- 
cial condition was improved by the development of the shipping 
industry, and the transfer of the carrying trade to our flag at 
this period of the French Kevolution. Eeal public questions, 
however, were not at the bottom of this assault on the virility 
of the national authority; its rationale is found elsewhere. 
The confiscated property of the Tories had been vested 
in individual purchasers, who had paid Continental money 
for their holdings. The State treasuries had paid out this 
paper for the prosecution of the war, and what was left on 
hand was repudiated. The fellow citizens of these purchasers 
of loyalist estates were inclined to regard the novel mandates of 
this new General Government as merely academic; particularly 
so when they were invited to compensate their late fellow colonials 
who were then residing under the British flag. In view of this 
personal consideration, the amendment was worded to include 
" any suit commenced," and thereby to effect the annulment of 
vol. CLXxxm. — no. 602. 55 
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existing actions for the benefit of the defendants. This is the true 
story of the famous or notorious Eleventh Amendment. Was it 
not a piece of contemptible political "welching"? Talk of 
Kings in the Middle Ages clipping their coinage ; we did not clip, 
we deleted. It should be added, in reference to this particular 
matter of reimbursing loyalists, that the Federal Government 
made some amends. The same statesmen who could not resist the 
popular clamor in their home districts against debt-paying were 
willing, and probably anxious, to meet the ethics of the transaction 
by making partial payment to the loyalist claimants out of the 
national exchequer. Indeed, it was most unfortunate that the 
broad principle which we had established — of making all public 
bodies justiciable — should have been subjected to this particular 
strain. If some ordinary or current liability of the States had 
been involved, the Constitution would not in all likelihood have 
been so tampered with. But the identification in the public mind 
of State suability with a class of obnoxious claims and claimants 
precipitated this hasty change in the Federal judicial system. 

However, the concrete transaction ended in this way, but its 
moral consequences remain to trouble us at the present day and 
in the practical conduct of public affairs. In point of fact, the 
United States is disposed to enter upon conventional arrangements 
which will assure its own repose, and also obviate its continual 
disturbance by the affairs of its sister republics. But the manner 
in which its juridical structure has been dislocated by this so- 
called amendment puts irksome, but effective, restraint upon it. 

During the period of reconstruction, the opportuneness of ex- 
punging the Eleventh Amendment was discussed among public 
men, and the writer recalls a conversation on that subject with 
Senator Conkling. But the great weight of more pressing ques- 
tions, and the lateness of the period at which the suggestion was 
mooted, prevented action. When the general arbitration treaties 
were recently before the Senate, the unwillingness of the defaulting 
States of the Union to submit to arbitration their debts to foreign- 
ers contributed largely to the rejection of those" international 
arrangements. For the reasons stated above, individual aliens, 
as holders of the bonds of these communities, are barred from re- 
lief through the Federal Courts. And by the Senatorial course 
referred to, the readier and more comprehensive forum of arbitra- 
tion is for the present denied them. 
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At this point it should be noted that, while some of the States 
have retrograded in the course of justice, the General Government 
has progressed in recognition of its duties. It has opened its 
judicial portals to all claims against itself on contract, express 
or implied ; and a judgment of the Court of Claims is honored. 

But it must also be said that our national predicament is 
peculiarly delicate in reference to these State debts; because we 
cannot, in this instance, and in good conscience, fall back upon 
the limited functions of our Federal Government. The State 
debts in issue were contracted by Governments organized and sus- 
tained by the direct action of Congress. It can be fairly said that 
the United States is morally responsible for the contracting of 
these liabilities. Should the United States appear before the 
Hague Tribunal as the standard-bearer of international arbitra- 
tion, let us glance at its predicament when required to apply the 
same principle of arbitration in reference to holdings of the 
bonds of one of our States, which we invoke in reference to credit- 
ors of other American republics. Our State Governments, having 
annulled the forensic remedies against them, now refuse to arbi- 
trate. On the other hand, our sister republics, which are liable 
to forcible compulsion, open their tribunals to foreign claimants; 
and, if these Courts be inadequate to determine this class of con- 
troversies, they are willing to submit to the decision of the In- 
ternational Tribunal. These are the contrasted positions of the 
North and South American republics; and the physical protec- 
tion which the General Government throws around our repudi- 
ating debtor States enhances the moral duty of the United States 
to provide some remedy. Moreover, the political circumstances 
under which these State debts were contracted emphasizes the 
ethical plight of the United States, on this question. The Wash- 
ington authorities were competent to create and foster the State 
Governments that issued the bonds. Everything else done by those 
reconstructed Governments has been stamped with national ap- 
proval. Would the International Tribunal relieve the nation from 
responsibility before the world for its sponsorship of these bodies 
politic ? This is the risk which the United States would incur by 
agreeing to be bound in regard to public contracts by the awards 
of the Hague Tribunal. 

Yet, the other horn of the dilemma in our international rela- 
tions is still more dangerous — this continuous state of semi- 
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belligerency with the great Powers on account of our republican 
brethren. Is there no remedy for this sinister status? Is vio- 
lence still to remain the arbiter of these international disputes? 
Is the United States to become the principal sufferer by the re- 
tention of this illogical wager of battle? Is it to maintain a 
larger navy to protect the republican principle from Guatemala 
to Patagonia? Is its commercial life to be perturbed by Vene- 
zuelan incidents? These conditions render it desirable to har- 
monize with the requirements of public law the position of the 
National Government towards these State obligations. 

A practical remedy seems to be within the power of the Federal 
Government. For seventy years past the non-paying States of the 
Union, in common with the other States, have been enjoying the 
benefit of the Federal surplus of 1836. Several millions of dol- 
lars of these moneys are now loaned by the United States in those 
States that are in default in the payment of their bonds. And 
while the United States is affording these communities the benefit 
of these funds, its Treasury is the holder of substantial amounts 
of their defaulted obligations. From time to time, the United 
States has instituted suits against these debtor States, and re- 
covered portions of the amounts due the General Government. 
Bat large sums of money belonging to the taxpayers of the whole 
country are still represented only by the unredeemed obligations 
of these States. In common with aliens, and with citizens of the 
several States, the Federal Government is a disregarded creditor. 
But the duty of the United States, as a member of the family of 
nations, arising from its paternity of the special State authorities 
that issued these obligations, is of fax higher import And its 
economic and ethical interest in the substitution of reasoned jus- 
tice for unreasoning violence, in the settlement of Pan- American 
and world-wide disputes, is its paramount interest. 

The large amount of funds which the National Government 
has left outstanding in the defaulted States should, in justice to 
the whole country, be withdrawn from those sections, and applied 
to relieve the nation from the embarrassment in which its inter- 
national affairs have been placed by these recalcitrant States. 

After the Revolutionary War, the Congress provided the funds 
for the settlement of the debts of the several States, through a 
Commission that sifted and adjusted them, and without recourse 
against the indebted States. No such proposition is now pre- 
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sented. Merely the restricted application of this precedent is 
suggested, to the extent to which the surplus funds now held by 
these debtor States may be withdrawn by the nation. The condi- 
tions of the plan should require the acceptance of these limited 
amounts by the alien and domestic holders of these repudiated 
bonds, the United States to be a preferred creditor of the fund for 
full payment of its claims against these States. The plan should 
also require the transfer of all the State bonds to the United 
States, with full recourse against the indebted States. To carry 
out this plan, no money would be taken from the Federal Treas- 
ury. The Government would become the owner of the bonds, in the 
same manner in which it has become the owner of its present 
holdings from the Indian Trust Funds. The Government could, 
if it so desired, recover before the Supreme Court, and collect, 
from the railroad securities held by the indebted States, at least 
the amount of its surplus funds withdrawn from those States. 
Above all other considerations, there would be no further obstacle 
to our agreement to the arbitration of public contractual liabilities. 
In some form or another, our historical precedents show that 
the nation has been eventually condemned to pay for the sins of 
its several States. In the case of the New Orleans riots, we de- 
bated ad nauseam with Italy in disclaimer of the national respon- 
sibility; but it was impossible to convince her that the United 
States, with which she made treaties for the protection of her 
subjects, which controlled the ports at which they landed, and 
maintained courts in the same territory, was not in some way 
responsible for the treatment of aliens. In the end we paid 
something, under some sort of eleemosynary plea; and, moreover, 
we enacted a statute of the United States to make such wrongs 
justiciable by the national tribunals. Eecalling this outcome of 
an international dispute in reference to tortious acts, how can we 
escape the responsibility in a forum of nations for the acts of 
Governments that our Congress erected, that our armies sus- 
tained, and whose legislation contributed to perfect the organic 
law of the nation. Instead of being called upon to meet this 
issue before a commission of publicists, would it not be more 
statesmanlike to remove the practical difficulty by means of re- 
sources that seem fortuitously and costlessly adapted to accom- 
plish the result? 

Edward L. Andrews. 



